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Please open a new generic docket and assign a docket number to the matter. The title of this

new generic docket should be :

In the Matter of the Commission's Inquiry into Influences on Electricity Regulation in
Arizona.
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SCOPE OF WORK

Scott Hempling, Esq.
Scott Hempling, Attorney at Law LLC

Influences on Electricity Regulation in Arizona

1. Purpose

The purpose of this legal analysis is to examine how the Commission's
processes and results are impacted by stakeholders' strategies and actions employed
to achieve their objectives.

All Commission decisions should be made on the merits, based on facts, logic
and transparent policy principles. The procedures for Commission decision-making
should not only be consistent with administrative law, they should ensure that all
stakeholders have comparable access to the process, with comparable opportunities
to influence the outcomes. When democratic participation combines with analytical
rigor, public utility regulation achieves its central purpose: reliable, innovative
service, provided cost-effectively.

When government decisions lean, or are perceived by the public to lean,
toward private interests that conflict with the public interest, public trust diminishes.
As each player seeks to match the advocacy efforts of its opponents, public trust will
rise or fall depending on how much those efforts adhere to, or veer from, facts, logic
and merits.

These processes may be undermined if some participants have more influence
than other participants, or than the public at large. Such influence or advantage can
arise from market position (such as monopoly status and incumbency); entitlement
to government granted favors (such as subsidies and exclusive franchises), political
connections, financial relationships, campaign finance and strategies, asymmetries
in information, expertise or resources, branding opportunities and activities, and
other sources.

In regulation and in competition, it is inevitable-and not necessarily
undesirable for each participant to pursue its private interest. The regulator then
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must work to establish expectations, practices and procedures that together produce
a culture that aligns those private interest pursuits with public interest values.

This inquiry will apply these principles to a specific context: the impact of
stakeholder strategies and actions on the work of the Arizona Corporation
Commission in its development of electricity policy. It will identify and evaluate
factors, if any, that contribute to uneven influence or advantage, as well as actions,
if any, that undermine public trust in the CommissionS practices and procedures.
Based on the information gathered and legal analysis performed, the inquiry will
recommend solutions and a legal work product, in terms of actions that can be taken
by all participants.

11. Activities

Attorney will create, in consultation widl die client, a set of tasks and
deadlines that will identify and analyze the actions of:

1.
2.
3.
4.
5.
6.
7.

regulated entities
competitors of regulated entities
Commission
Commission staff
Consumer representatives
Other stakeholders
Media

The legal analysis and evaluations will assess whether and how these
actions contribute to, or undermine the regulatory purposes described
in Part I.

The sources of information will include the following:

1. Financial filings at the ACC, SEC, FERC and elsewhere, by
utilities and their publicly traded affiliates, to understand their
practices and relationships.

Accounting records of utilities and their competitors, and their
publ ic ly t raded aff i l ia tes ,  to  understand the sources  and

B.

c.

A.

2.
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destinations of funds used to gain influence, if any, through such
means as charitable contributions, campaign spending, lobbying
and branding .

3. Interviews (preferably voluntary,  but via subpoena where
necessary and permissible) with officials and/or representatives
of participants in Commission proceedings .

Relevant statutes and case law.

Reports of public activities,  by regulated entities and their
competitors, in terms of branding, charitable contributions,
lobbying and market ing,  where such act ivi t ies  create  the
potential for regulatory or competitive advantages (such as
reduced cost or risk) unconnected to the quality and cost of
performance.

The Commission's substantive orders and rules (including but
not limited to rate orders,  merger orders and the Affiliated
Interest Rules).

7. The Commission's procedures and practices and its scope of
authority pursuant to Arizona's Constitution, statutes and rules.

Media reports (including mainstream
newspaper, and trade press articles.

and  t r ade  p re s s ) ,

III. Deliverables

By December 15, 2016, Attorney shall issue a report that:

Analyzes, describes and assesses (l) the present practices by all
participants and stakeholders, and (2) Commission rules, case
law, and statutory law, in terms of whether such factors tend to
advance or undermine the goals described in Part II.

A.

5.

6.

8.

4.

1.
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2. Offers options for changes in practices, rules, or statutes that can
contribute to the goals described in Part II.

Assesses the options according to the following criteria:

whether they are within the Commission's jurisdiction to
require, or whether instead they depend on actions by
other government officials or voluntary actions by private
actors,l

whether they are consistent with the First Amendment,
Fifth Amendment and other relevant federal constitutional
provisions and principles,

c. whether they adversely affect the ability of any utility or
other  market  par t ic ipant  to  carry out  publ ic  ut i l i ty
obligations or contract obligations reliably and
cost-effectively,

whether  they adversely affect  customers '  abi l i ty or
willingness to make consumption decisions wisely and
cost-effectively,

whether the benefits exceed the costs, and whether there
are lower cost ways to achieve the desired ends,

f. whether public exposure of, rather than restrictions on,
particular activities can produce sufficient accountability
to eliminate uneven influence or advantage, sufficient to
create and maintain public trust (or, to put it another way,
w h e t h e r  f r e e d o m t o  s p e a k  c a n  b e  ma t c h e d  w i t h
accountability for one's words),

other criteria required by the Client or recommended by
the Attorney; and
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Any legal analysis offered in the final report will be reviewed by a member of the
Arizona Bar prior to publication.
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e.

b.
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ultimately, whether they will succeed in producing a
culture of willingness to forego non-merits-based means
rather than merits-based means of influencing market and
regulatory outcomes.

Attorney will be available to present testimony about the report in an
open meeting or litigated Commission proceeding.

Iv. Personnel

Attorney Scott Hempling of Scott Hempling, Attorney at Law LLC,
("Attorney") shall perform all work elements described above. Certain work
elements are likely to require the assistance of an accountant. Michael Amdt, of
Arndt & Associates, as a subcontractor to Attorney, shall provide assistance with the
analysis on the following work elements, among others assigned by Attorney:

Financial filings at the ACC, SEC, FERC and elsewhere, by
utilities and their publicly traded affiliates, to understand their
practices and relationships.

Accounting records of utilities and their competitors, and their
publicly traded affiliates, to understand the sources and
destinations of funds used to gain influence, if any, through such
means as charitable contributions, campaign spending, lobbying
and branding.

Reports of public activities, by regulated entities and their
competitors, in terms of branding, charitable contributions,
lobbying and marketing, where such activities create the
potential for regulatory or competitive advantages (such as
reduced cost or risk) unconnected to the quality and cost of
performance.

4. The Commission's substantive orders and rules (including but
not limited to rate orders, merger orders and the Affiliated
Interest Rules) .

B.

3.

2.

1.

h.
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